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Using the New Federal Pleading Standard Against
Defendants to Attack Their Affi rmative Defenses

BY DARL H. CHAMPION, JR. 
But while the defense bar has been busy trying to deny 

plaintiffs their day in court, attorneys on both sides have 
largely failed to recognize that these two cases can be used 
to benefi t plaintiffs because the pleading standard for claims 
for relief is the same for affi rmative defenses.3 Consequently, 
plaintiffs in federal court can use the new pleading standard 
to move to strike conclusory affi rmative defenses from defen-
dants’ answers.

For the 50 years before Twombly and Iqbal, the Conley v. 
Gibson4 “no set of facts” standard governed pleading in fed-
eral court. Under that standard, a complaint would not be 

dismissed for failure to state a claim 
unless it appeared beyond doubt 

that the plaintiff could prove no 
set of facts that would entitle 

him to relief.5 In 2007, the 
Supreme Court in Twombly 

unexpectedly altered this 
well-entrenched pleading 
standard. 

I n  Tw o m b l y ,  t h e 
Supreme Court was con-
fronted with the issue 
of whether the plain-
tiff ’s complaint 

The national trend among district courts 
has been in favor of applying the new 
plausibility standard to aff irmative 
defenses. Plaintiffs’ attorneys should 
be aware that they can use it to their 
advantage to narrow and clarify the 
legal issues in their cases.
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The Supreme Court’s recent decisions in Bell Atlantic Corp. v. Twombly1 and Ashcroft v. 

Iqbal2 have been widely hailed as the death knell for notice pleading in federal court. 

Although plaintiffs’ attorneys have widely criticized these cases, defense attorneys and 

their clients have embraced them, using the new pleading standard established by these 

cases to breathe new life into Rule 12(b)(6). 
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adequately stated a claim for relief under 
§ 1 of the Sherman Antitrust Act.6 In its 
discussion of the applicable pleading stan-
dard, the court criticized Conley’s no set 
of facts language, stating that the phrase 
had “earned its retirement” as it was “best 
forgotten as an incomplete, negative gloss 
on an accepted pleading standard.”7 To 
adequately state a claim, the court held 
that a complaint must contain enough 
factual matter that, taken as true, states a 
claim for relief that is plausible on its face.8 
“[A] formulaic recitation of the elements 
of a cause of action will not do.”9 

Initially, some courts and practitioners 
believed that Twombly’s holding did not 
create a new pleading standard, but was 
instead strictly limited to the antitrust 
context.10 Most courts, including the 
Eleventh Circuit, saw things differently 
and applied the so-called Twombly stan-
dard to all federal civil actions.11 In 2009, 
the Supreme Court in Iqbal settled this 
debate and held that the Twombly plausi-
bility standard applied to all civil cases.12 
In addition to providing this clarifi cation, 
Iqbal provided a two-step process for 
district courts to employ when apply-
ing the new pleading standard on a 
motion to dismiss: first, the court 
should accept all well-pleaded factual 
allegations as true and ignore all legal 
conclusions; second, the court should 
then determine whether the well-
pleaded factual allegations plausibly 
suggest an entitlement to relief.13 

Twombly and Iqbal did not specifi -
cally address the pleading standard 
for affirmative defenses, but many 
courts have long held affirmative 
defenses to the same standard as 
claims for relief.14 And while no circuit 
courts have addressed the applicabil-
ity of the new plausibility standard to 
affirmative defenses, the vast majority 
of district courts that have confronted 
the issue have held that it does apply.15 
These courts have recognized that there 
is no principled justifi cation for requiring 
plaintiffs to meet a higher standard, while 
permitting defendants to meet a lower one. 
As the District Court of Kansas reasoned 
in Hayne v. Green Ford Sales:

It makes no sense to fi nd that 
a heightened pleading standard 
applies to claims but not affi rma-
tive defenses. In both instances, the 
purpose of pleading requirements 
is to provide enough notice to the 
opposing party that indeed there 
is some plausible, factual basis 
for the assertion and not simply 
a suggestion of possibility that it 
may apply to the case. Moreover, 
Fed. R. Civ. P. 8 is consistent in 
at least inferring that the plead-
ing requirements for affi rmative 
defenses are essentially the same 
as claims for relief…. Applying the 
standard for heightened pleading 
to affi rmative defenses serves a 
valid purpose in requiring at least 
some valid factual basis for plead-
ing an affirmative defense and 
not adding it to the case simply 
upon some conjecture that it may 
somehow apply.16

Courts that have adopted the major-
ity view have also relied on the policy 

consideration of litigation eff iciency 
that underlies the reasoning in Twombly 
and Iqbal because removing boilerplate 
defenses narrows the issues and promotes 
effi ciency in the discovery process.17

Defense attorneys seldom plead facts to 
support their defenses. To the contrary, they 
frequently plead every possible affi rmative 
defense in conclusory terms without any 
regard to whether the defenses could pos-
sibly even apply to the case. Plaintiffs’ attor-
neys are then left to wonder which defenses 

the defendant actually intends to pursue, 
and what facts support which defenses. The 
plausibility standard is far from a bright 
line rule, and due to its ambiguous nature, 
the requisite level of factual detail varies 
from case to case and judge to judge. At a 
minimum, however, this standard requires 
that defendants do more than simply state 
the affi rmative defenses that may apply. 
For example, merely reciting the defenses 
of laches, statute of limitations, estop-
pel, and unclean hands fails to meet the 
standard.18 Similarly, pleading the defenses 
of assumption of risk and contributory 
negligence, without any supporting facts, 
is insuffi cient.19 

When faced with an answer that con-
tains the usual litany of boilerplate affi r-
mative defenses, a motion to strike is the 
appropriate procedural vehicle for chal-
lenging the defenses.20 This can be used 
as an important strategic tool to narrow 
the legal issues and the scope of discovery 
by removing inapplicable and factually 
unsupported defenses from the case. It can 
also provide a clarifi cation of the factual 

basis for the defenses as a defendant, 
either on its own or in response to 
the court’s ruling on the motion, may 
attempt to amend its answer to include 
the requisite facts. 

Whether a motion to strike is 
appropriate in any given case will 
require the consideration of various 
factors. Perhaps the most important 
is the particular judge before whom 
your case is pending. As there is no 
binding case law requiring the judge 
to apply the plausibility standard to 
affi rmative defenses, it would probably 
be unwise to fi le a motion to strike in 

a case where the judge has a reputation 
for being hostile to plaintiffs. Not only 
is there an increased chance your motion 
will be denied, but the judge’s order could 
create bad law for other cases. Another 
important consideration is whether your 
complaint is susceptible to a Rule 12(b)(6) 
attack. If you have doubts as to whether 
your own complaint contains suffi cient 
factual detail, it would be risky to try 
to point out the same infi rmities in the 
defendant’s answer.

[ [Plaintiffs in federal 
court can use the 

new pleading 
standard to move 

to strike conclusory 
affi rmative defenses 

from defendants’ 
answers.
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If you are going to fi le 
a motion to strike, you 
must be prepared to do so 
shortly after the answer is 
served. Rule 12(f ) states 
that a motion to strike 
must be filed within 21 
days after service of the 
answer. Although some 
courts have interpreted 
other language in the Rule 
as allowing courts to con-

sider a motion to strike at any time,21 others apply a more restrictive 
interpretation of the Rule and require that the motion be fi led 
within 21 days of the answer.22 In your motion, make sure that 
you do more than simply cite the numerous district courts that 
have applied Twombly and Iqbal to affi rmative defenses. Because 
there is no binding authority that requires the judge to follow 
those district courts, explain the reasoning behind the majority 
view and why the court should adopt it. Last, since the plausibil-
ity standard governs complaints, be careful to avoid exaggerating 
the amount of factual content necessary to meet the standard. 
Not only could the opposing party turn your arguments around 
and use them against you to attack your own complaint, but the 
court’s acceptance of your exaggerated assertions could be used 
as precedent to attack complaints in other cases.

It remains to be seen whether district courts in Georgia will be 
receptive to applying the new plausibility standard to affi rmative 
defenses, but the trend among district courts around the country 

has been in favor of this application. Although plaintiffs’ attorneys 
generally view the new federal pleading standard with considerable 
disdain, they should be aware that they can use it to their advantage 
to narrow and clarify the legal issues in their cases.  ● 
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